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Appeal from Jury Verdict, Subsequent Order of Third Judicial 
District Court, and Denial of Motion for New Trial 
The Third Judicial District Court for Salt Lake County, 
The Honorable Pat B. Brian 
DETERMINATIVE AUTHORITY 
The interpretation of Rule 51, Utah Rules of Civil Procedure, 
is determinative in this case. Rule 51 provides in pertinent part 
that: 
1 
In objecting to the giving of an instruction, a party must 
state distinctly the matter to which he objects and the 
grounds for his objection. Notwithstanding the foregoing 
requirement, the appellate court, in its discretion and 
in the interests of justice, may review the giving of or 
failure to give an instruction. 
RESPONSE TO APPELLEE'S STATEMENT OF FACTS 
Appellees erroneously assert that "Appellant has not provided 
a transcript of the trial proceedings". However, a transcript was 
provided which contained the proceedings subsequent to the closing 
arguments, at which point the stipulation by counsel, pertaining 
to the jury instruction at issue, was discussed. Therefore, this 
Court may review these relevant proceedings in order to determine 
whether a prejudicial error has been committed. 
ARGUMENT 
NOTWITHSTANDING THE STIPULATION BY COUNSEL, 
THE ERRONEOUS JURY INSTRUCTION CONFUSED THE JURY, 
RESULTING IN PREJUDICIAL AND REVERSIBLE ERROR 
Appellees argue in their Brief that Appellant's Stipulation 
in the trial court, which approved the particular jury instruction 
at issue herein, and her failure to object thereto constitutes a 
waiver of her right to raise on appeal such an issue pertaining to 
2 
the instruction. However, although there may be a general rule 
that when a party fails to make objection to an instructionf it 
cannot be raised on appeal, there are exceptions thereto. This is 
especially true when a jury's verdict is so inconsistent with the 
evidence and with that jury's own prior verdict, that the decision 
could only have resulted from error and confusion on the part of 
the jury, notwithstanding an instruction which was stipulated to 
by counsel. 
Rule 51, Utah Rules of Civil Procedure, provides in pertinent 
part that: 
In objecting to the giving of an instructionf a party must 
state distinctly the matter to which he objects and the 
grounds for his objection. Notwithstanding the foregoing 
requirement, the appellate court, in its discretion and 
in the interests of justice, may review the giving of or 
failure to give an instruction [emphasis added]. 
In addition, it was held by the Utah Supreme Court in Williams v. 
Lloyd, 403 P.2d 166 (1965) that an appellate court will review an 
error as to the giving or failure to give an instruction, even 
where no objection was made, when there are unusual circumstances 
and where the interests of justice demand. Furthermore, it was 
held in E.A. Strout W. Realty Agency, Inc. v. W.C. Foy & Sons, 665 
P.2d 1320 (Utah 1983) that if a "persuasive reason" is presented, 
a party may invoke the discretion of the appellate court to review 
the giving or failure to give an instruction, even absent an 
3 
objection thereto at the trial court level. 
Moreover, the Utah Supreme Court held in Nielsen v. Pioneer 
Valley Hospital, 830 P.2d 270 (Utah 1992) that the potential for 
confusion remained even though a clarification had been made 
before the jury by counsel themselves. The Court held that an 
error had been made and that the jury was confused by an 
instruction notwithstanding the clarification. The Court then set 
forth the standard that an error by a jury is prejudicial if 
"there is a reasonable likelihood that the jury's verdict may have 
been different absent the error." 
This is clearly the situation in the present case, inasmuch 
as the jury's initial verdict was for $40,000.00 in favor of 
Appellant, whereas its subsequent verdict awarded nothing to 
Appellant. The only change which occurred was the giving of the 
instruction at issue herein. 
Therefore, it is obvious that the instruction, even as 
stipulated to by counsel, greatly confused the jury and resulted 
in a verdict which was inconsistent with the evidence and with the 
prior verdict. This verdict clearly constitutes error which is 
prejudicial to Appellant. Appellant could not possibly have 
foreseen the unlikely outcome by the jury, which apparently 
completely misunderstood the jury instruction, in order to object 
to the instruction as given. The jury apparently was under the 
4 
impression that the Judge had told them they could not award money 
damages [see excerpt from transcript, attached hereto as Exhibit 
"A" ]. 
Pursuant to the applicable policy considerations behind the 
rules for the giving of instructions, it has been held that the 
object of instructions is to enlighten the jury. Johnson v. 
Cornwall, 398 P.2d 24, 25 (Utah 1965). Moreover, there is a basic 
principle that parties are entitled to clear instructions setting 
out their theories of the case. Nielsen, cited supra. 
CONCLUSION 
The instruction at issue herein was clearly not understood by 
the jury, who was confused thereby. This confusion and the 
resulting erroneous verdict constitutes error which is prejudicial 
to Appellant. For the above reasons, Appellant seeks relief from 
the Jury Verdict, the subsequent Order and the denial of her 
Motion for New Trial by the Third Judicial District Court. 
DATED this ( "*? day of May, 1994. 
B. Ray-Zoil /f 
Attorney for Ap£><4llant 
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THE COURT: The record will reflect the Court has 
conferred with counsel, out of the presence of the jury. 
Counsel have stipulated to the following. The verdict form, 
as it is presently filled out, is inconsistent. Counsel have 
stipulated that the jury be ordered by tne Court to return to 
6 I the jury room, and proceed witn a clean verdict form, with th 
7 following instructions. "If the decision of the jury is 
8 correct, as to answers I, 2, 3 and 4, as presently reflected 
9 in the verdict form, money damages cannot be awarded." Is 
10 that the instruction that counsel stipulate to upon the jury 
11 J returning to the jury room with a clean verdict form? 
MR. KATZ: That's my understanding, your Honor. 
13 J MR. ZOLL: Yes, your Honor. 
14 THE COURT: With that stipulation, the Court will 
15 give no further explanation or instructions to the jury. The 
16 clerk will provide a clean verdict form, pursuant to the 
17 stipulation, the verdict form provided to the Court will be 
13 declared null and void, the jury will have the opportunity to 
19 review their answers to 1, 2, 3 and 4. If, in fact, they 
20 represent the decision of the jury, money damages cannot be 
21 awarded. 
22 Do you have a clean verdict form? 
?3 THE CLERK: Yes, I do. 
24 MR. ZOLL: Could we approach, your Honor? 
2 5 THE COURT: Yes. 
EXHIBIT^ : 
